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IN T^F^E

United States Circuit Court of Appeals

l-^C~)I-^ '1' I-I I^

LOUIS STABLER avrl LOUIS KAUFMAN,
Appellants,

vs.

MISSOURI RIVER POWER COMPANY,

(a corporation).

Appellee.

REPLY TO PETITION FOR A REHEARING.

Tlio appellee lias filed a petition for a relieariiii>-

herein in which it atteni])ts to re-assert tlie proi)ositions

for which it contended in the ])riefs already on file and in

the oral argument. Witli res])ect to these matters the aj)-

pellants are altogether satisfied with the })resentation

heretofore made.

The ])etitio;i presents for the coiisidei'ation ol" the

Coni't, howevei". a (jnestion altogether new. It is not eiiii-
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merated among the specific grounds mentioned in tlie

petition as its foundation, but it is urged at Page 7 and

argued in the following pages that the plaintiffs are es-

topped to complain of the flooding, of their lands because

it is alleged they "stood by" while the appellee was con-

sferucting^an e:?5i3ensive'poie liiie finom tliGdhm to the^GJity

of Kutte.

This is the first time the Court has been apprised

of any claim of estoppel in this case. There is no plea

of estoppel in the answer and' it is an all but universally

accepted rule that an estoppel to be available must be

specially pleaded.

Ency. of P. and P.

Mabury vs. Louisville and J. Ferry Co., 60 Fed.

645', 656;

Pennsylvania Company vs^. Cole, 132 Fed. 668-687.

Newhall vs. Hatch, 66 Pac. 266-270.

In Pennsylvania Company vs. Cole occurs the fol-

lowing :

"The defense of estoppel is not available, unless

specifically pleaded'. Bates, Federal Equit}' Proce-

dure, 31t)-313; Miabury vs^. Louisville and J! Ferrni'.

Go., 60 Fed. 645, 656,. 9 C. C. A. 174; Wood. vs.. Os-

tram et al., 29 Lid. 177 ; Center School Township vs.

State ex rel. Board of School Commissioners of the

City of Indianapolis, 150 Ind. 168, 173; 40 M. E. 961;

Ih the case la&t cited it is said:

But, even though it could be said that any elements
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of good faith or estop]iel in any manner enter into

tlie case at l)ar, they are not ]>resente(l l)y tlie eom-

l>laint, and, if tliey existed, in order to have been

availa])le. tliey slioiild have been interposed by way
of an answer; for the settled rule is that facts creat-

ing- an estop])el ninst, nnder onr Code, ])e specially

])]eaded. Kol)l)ins vs. Magee, 7fi Ind. 881 ; City of

Delphi vs. Startzman, 104 Tnd. 843, 8 N. E. 987."*

Not only is the (juestion not raised by the answer,

bnt there is no ])roof n])()n which a ])lea of esto])]H'l could

be sustained.

Tlie sum total of tlie facts shown by the I'ecord as

to the pole line is that sometime ])etween 1898 and 1902

the ])ole line was consrtructed, that by this means ])Ower

was supplied to the City of Butte and that the necessity

for supplying such ])ower occasioned, at least, in \M\vi.

the increasing of the height of the flash boards.

There is not in the record one syllable of testimony

that the com])lainants knew that there was a j)ole line

from the dam to the City of Butte, or thnt such pole line

was constructed by the ap])ellee. There is no testimony

that the a])])ellants had any knowledge of the construction

of the ])ole line at the time it was being coTistrnctcil. or

even at the time of the ti'ial. There is no testimony that

the appellants had any soi"t of an i<len, even if they did

know at the time that the pole line wns being coastrncted

by the appellee, that it would, in consef|uence, be neces-

sary to use flash boards at the dam I'oi- llic purpose of

increasing its height, noi' that the facilities for the devcl-

o])ment of power at the dam were not altogether adequate



to supply any demands wliieli might be made upon the

defendant company.

Even if there were testimony showing that the appel-

lants knew of all these things, there is none whatever

that they knew that the appellee was asserting and claim-

ing a riglit to flood their lands without acquiring a right

to do so 1)y condemnation proceedings.

On the contrary, tlie evidence fully discloses that

the claim asserted when this action was brought to trial,

was altogether in the nature of a surj^rise to the appel-

lants.

The record is so wanting in facts upon which to base

any claim of estoppel that reference to the authorities

setting forth the essentials of a ]ilea of that character is

rendered altogether unnecessary.

The claim of estoppel asserted for the first time in

the petition for a rehearing, if made in good faith, was

thoughtlessly made.

In this connection the Inief at page 7 says

:

''Appellee spent thousands of dollars in construct-

ing its pole line to Butte. After the pole line was
completed and Appellee had entered into contracts

to supply mines, concentrators, smelters, etc., ap)iel-

lants seek an injunction, the effect of which is to stop

this great public enterprise, cause thousands of dol-

lars loss to Appellee, close mines and smelters in

Butte, tlirow laboring men out of employment, and
cause great and irre]>arable mischief."

The record is altoa-ether silent in regard to the
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amount of money expended in the construction of tlie ])olo

line. Xeitlier is tliere any evidence that tlio ai^pellee had

entered into any contracts to supply ]iower, or that such

power is supplied to mines, concentrators or smelters,

or that to ])revent the appellee from a]i]>ropriating the

property of the plaintiffs without compensation will

close either mines or smelters in Butte, or throw laboring

men out of emplo^Tnent, or even cause thousands of dol-

lars of loss to the appellee. Upon the assumption that

the state of facts thus recited exists and that the results

so deplored will ensue if the Court should enforce the

rights of the appellants, reference is made to a number

of authorities.

It will be unnecessary to canvass these at any length

since the propositions with which they deal arise neither

on the pleadings nor in the evidence in this case. If the

matters mentioned should at any time become the sub-

ject of imjuiry, it would ))robably be demonstrated that

the appellee had over-estimated its im])ortance in the

economic life of Butte. The great mines of that city and

the smelters operating in connection with tlicm did not

await the construction of the ap])el lee's ])ole line to be

called into being and tlu'v would proi)al)ly survive, in

some manner, its utter destruction, if for any reason such

an unfortunate occurrence should transpire.

Even if the Court were disposed, as it is aske<l, by

the ap])ellee, to "take into consideration tlu- relative ii-re-

l)arable damage which would result by the granting of
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the injnnctioTi on the one hand and its refusal on the

other" and grant the injunction or withhold the injunc-

tion upon a consideration of the relative economic import-

ance of the husiness of the appellants and that hranch

of business of the appellees which consists in furnishing

power to Butte over its pole line, there is nothing in the

record upon which it could form a just judgment as to

which is the more important public concern.

But it is most respectfully submitted that the Court

ought to find some ground for its action appertaining to

the RIGHTS of the parties in the premises rather than

to the effect that its action will have upon their respective

business interests.

On an application for an injunction pendente lite,

when the Court cannot or does not undertake finally to

deteiTiiine either the facts or the law in the case, it may

properly enough take into consideration the public injury

and damage that maj ensue by the granting of the in-

junction to which the plaintiff's right is doubtful ; but on

the hearing of the cause, when the rights of the party

are before the Court for final adjudication, such consider-

ations are altogether irrelevant.

The record in this case discloses that very substantial

injury has been done to the appellants and that their ex-

tensive ranch has, since the flooding complained of, been,

by it, rendered well-nigh valueless.

The proceeding is not brought to prevent the inflic-

tion of a trifling or inconscijuential injury. But even



though tlio (laiiiage wore of such a rharacter, tlio M]>]tel-

lants would, notwitlistanding, be entitled to an injunction,

since the continuous flooding of their lands would, in time,

ripen into a ]>rescri])tive right on the ])art of the ai)])el-

lee.

In Learned v^s. Castle, 78 Cal. 454,

it is said

:

"And to thus wrongfully cause water to flow u])on

another's land, which woukl not flow there naturally,

is to create a nuisance ])er se. It is an injury to the

right, and it cannot he continued because other per-

sons (whether jurors or not) might have a low esti-

mate of the damage which it causes. And especially

is this so when the continuance of the wrongful act

might ri])en into a right in the nature of an easement

or servitude. Richards vs. Dower, f)4 Cal. 64, and
cases there cited; Toole vs. Clifton, 22 Oliio St. 247;

Casebeer vs. Mowry, uo Pa. St. 419; Wood, Xuis.

(2nd Ed.) 639. The riglit to an injunction, there-

fore, in such a ease, does not dei)end upon the extent

of the damage measured by a money standard. The
maxim r/c mini imis does not ap})ly. The main object

of the action is to declare a nuisance, and to prevent

the continuance l)y a mandatory injunction."

To the same effect is

Walker vs. Emerson, 89 Cal. 4.")fi,

in the 0})inion in which the language of the Court in

Richards vs. Dower. 64 Cal. 62.

is cited to the followinji: effect:



"The finding's show that the tnnnel which the de-

fendant is constructing through the plaintiff's land

is of a permanent character. It disturbs the plaintiff's

possession and, if permitted to continue, will ripen

into an easement. That of itself is sufficient to entitle

him to an injunction. (Poirer vs. Fetter, 20 Kan. 47

;

Johnston vs. City of Eochester, 13 Hun. 285; Wil-

liams vs. N. Y. Cent. E. E. Co., 16 N. Y. 97.)

The finding that the injury is not irreparable is

inconsistent with the findings which describe the

character of the work which it is sought to have en-

joined. 'The injury is irreparable in itself,' and the

solvency of the defendant is an immaterial circum-

stance.
'

'

The flooding complained of is stated in Learned vs.

Castle to be a nuisance per se.

A nuisance is defined by the Civil Code of Montana

as follows

:

''Anything which is injurious to health, or is inde-

cent or offensive to the senses, or an obstructiori to

the free use of property, so as to interfere with the

comfortable enjoyment of life and property, or un-

lawfully obstructs the free passage or use in the cus-

tomary manner, of any na^agable lake, or river, bay,

stream, canal or basin, or any bublic park, square,

street or highway, is a nuisance."

The specious plea that the appellee ought to be per-

mitted to invade the rights of the appellants because it

plays, in a measure, the art of a public benefactor is by

no means a new one, though little encouraged by the.

courts. The rule from which there have been no depart-

ures of a commendatorv character is laid down in



"Wood on Nuisances, 552,

as follows:

''LAWFULNESS, USEFULNESS, OR NECES-
SITY OF TKADE NO DEFENSE.—There can be

no excuse for an actual nuisance. The lawfulness

of the trade, its iiscfuiness, its actual necessity even,

afford no excuse, and is in no measure a defense.

The fact that the best appliances and methods known
to science have been adopted, or that the highest de-

gree of care and skill has been exercised in carrying

it on, is no defense; if actual injury ensues, the works

are a nuisance, and must yield to the supci-ior i-ights

of others."

Most of the cases citiMl by the a))pel]ee in this connec-

tion are so palpably inap])r()priate as that comment U])()n

them is needless, notably those which hiy down the rule

that a complainant cjuniol have an injunction who

"stands by" while im])rovements are l)oing made by \\w

defendant.

The remark quoted from Day vs. Candee was made

by the learned judge, who on a motion for a ])i'elimi?inry

injunction, was at a loss to tell fi'om the evidence wliicli

side was right. The ])roi)ositioii involved iji the (inntation

i"efei'red to was n])])eale(l to in the case of

Sullivan vs. Jones ;ni<l Langhliii Steel Co. i^OS Da.

540.

Same case

(*.(i L. D. A. 712.
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It was answered by the Court in the following-

language :

"And as to the principle invoked, that a chancellor

will refuse to enjoin when greater injury will result

from granting than from refusing an injunction, it

is enough to observe that it has no application where

the act complained of is in itself, as well as in its in-

cidents, tortious. In such case it cannot be said that

injury would result from an injunction, for no man
can complain that he is injured by being jirevented

from doing to the hurt of another that which he has

no right to do. Xor can it make the slightest differ-

ence that the plaintiff's property is of insigiiificant

value to him as compared with the advantages that

would accrue to the defendants from its occupation.

There can be no balancing of conveniences when
such balancing involves the preservation of an

established right, though possessed by a peasant

only to a cottage as his home, and which will

be extinguished if relief is not granted against

one who would destroy it in artificially using

his own land. Though it is said a chancellor will con-

sider whether he would not do a greater injury by

enjoining than would result from refusing and leav-

ing the party to his redress at the hands of a court

and jury, and if, in conscience, the former should

appear, he will refuse to enjoin. (Richard's Appeal.

57 Pa. 105, Am. Dec. 202) ; that 'it often becomes a

grave question whether so great an injury would not

be done to the community l)y enjoining a business,

that the complaining party should be left to his rem-

edy at law' (Dilworth's Appeal, 91 Pa. 217) ; and

similar expressions are to be found in other cases,

—

'none of them, nor all of them, can be authoritj' for

the proposition that equity, a case for its cognizance

being otherwise made out, will refuse to protect a
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inaii in tlio ])osseRsion and enjoyment of liis ))i-()].oi-ty

because that v'lght is less valualile to him than tlie

power to destroy it may l)e to his neiglihor or to tlie

public' P]vans vs. Reading Chemical Fertilizing Co.

160 Pa. 209, 28 Atl. 702. The right of a man to use

and enjoy his propertj^ is as vsupreme as his neigh-

bor's, and no artificial use of it by either can be ])er-

mitted to destroy that of the other."

Harley vs. :\r. (). P. (\h, 71 Pac 407

presented a case in which the defendant had entered upon

a placer claim of the ])laintiff to ])rospect for (luartz.

Tliere was no evidence that the prospecting in any man-

ner interfered with the use of the ]iroperty by the ])lain-

titf or to any degree lessened or diminislied its vahic.

The case is identical in i)rinci])le with

Kirwan vs. Arnr])liy, ISO V. S. :^o,

in which it was sought to enjoin (xovcniiiKMit surveyors

from going n])on lands claimed to ho held in private

ownershi]), but which the I)cj)artmeiit claimed wci'c pub-

lic lands, for the |)ur)»ose of surveying the same, it being

held by the Court that no irreparable injui-y would be

done the pi"0])erty by conducting the sur\-('y.

In

Parker vs. Wiimipiseogee 2 P)la('k 7)7)4.

the ( "ourt was unable to a^^certaiii t'l'om thi' oci'lcnce

that the a<'1s complaiiKMl of oixM'ated to the injm\v of the

complainant at all. The hill was ("|u-dly indefinite and
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tlie Court says "the particular nature of the injury is

unexplained ; he complains neither of a diminished supply

of water nor of back water. '

' But the opinion in that case

furnishes abundant ground for the issuance of an injunc-

tion herein. Noting the restriction upon the power of a

court of equity to grant injunctions, the learned judge

writing the opinion says

:

"A court of equity will also give its aid to

prevent oppressive and interminable litigation or

a multiplicity of suits, or where the injury is of such

a nature that it cannot be adequately compensated by

damages at law, or is such as from its continuance

or permanent mischief must occasion a constant-

ly recurring grievance which cannot be prevented

otherwise than by an injunction."

The learned author of

Wood on Nuisances, 807,

cites this case in support of the following text:

'

' But, if a nuisance is a constantly recurring griev-

ance, the Court will interfere, as a matter of

course, to prevent interminable litigation and a mul-

tiplicity of suits."

The following from the learned author last quoted is

pertinent to the inquiry raised by this portion of the peti-

tion for a rehearing

;

'

' The fact that a party has a legal remedy not ma-
terial.—The fact that the ]mrty has a legal remedy is

not material ; the question is, whether under all the

circumstances of the case, his legal remedy is ade-
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qiiate to redress the i){irti('nlnr injury coinidaiiied of.

If so, e(|iiity will not interfere, except in s])(»<'ial cases.

But if the legal remedy does not afford that relief to

wliieli tlie ]iarty in equity and good conscience is en-

titled, the smallness of the damage on the one hand,

or the magnitude of the interest to he affected on the

other, will not prevent the exercise of tlie preventi-

tive ])ower of the court. Indeed, it was remarked in

one case l)y an eminent jurist whose opinions are en-

titled to great weight: 'Kven sliglit infringements of

rights, by a large comjiany of persons, ought to be

watched with a careful eye, and repressed with a

strict hand by a court of equity, where it can exercise

jurisdiction.' It is proper to say, that this remark,

so pregnant with justice, and so keenly cognizant and

regardful of small rights, has since been recognized

l)y the English courts, as the correct embodiment of

equitable ])olicy."

Wood on Xuisancees. 7>i7.

The counsel evidently attach much importance to the

language found in the o]iinion of Parker vs. Winuipiseo-

gee: "The fact that other ap]iro)>riatiors have lieen .]>p.id

bears upon this ])oint". meaning the p.oint that the in-

jury to the j)h»inti ff can be ascertained and fully repaired

l»y drunagcs in an action at law. And it is said in this con-

nection that these a])pellants have been (jorapensated for

other lands injured in identically tlie same manner. Wliat

l)articulai' relevancy the fact that in b'^98 the ])redecessor

ill interest of the ap])ellee coiulemned some lan<ls and paid

for them, has ni)on the question of whether the ap|>ellants

have or have not a right to an injunction to restrain the

flooding of the lands m(Mitii>ii('(l in llic bill of coin]>laint, is
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not particularly clear. It is apprehended that if the ap-

pellee had set up in its answer as a defense to the com-

plainant's bill that its predecessor in interest had five

years before the commencement of this action condemned

and paid for other lands which it flooded above, excep-

tions intended to relieve the pleadings of such averments,

would have to be sustained.

As indicated above, the character of the injury com-

plained of in Parker vs. Winnipeseogee was not made

clear either by the pleadings or l)y the evidence, but such

an idea as the Court was able to gather in relation to

its nature, led it to the conclusion that it was not a

nuisance of a continuous character that either resulted in

irreparable injury or gave rise to any danger of a multi-

plicity of suits.

Here not only irreparable injury, but continued nuis-

ance and a multiplicity of suits, furnishes abundant

ground for equitable inter]30sition.

An extensive quotation is made from

Mantle vs. Speculator Company, 71 Pac. 665,

in which the plaintiff was denied relief on account of

laches. He claimed that the defendant held an interest in

the property in trust for him as successor to one Largey.

In 1893 he demanded a conveyance of the interest claimed

from Largey, who refused to execute it. He did not com-

mence his suit until 1902.

In this case the first encroachnient uoovi the rijilits
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of tlie eomplamant>; was maile in tlic iiK^niJi of

Anp^ist; 1902. Tliev commenced iJie pueseTitt a'jbion

in tlie State court In* filincr tlieir complaint on the

lOtli day of January 1903.- Upon the cause being trans-

ferred- to -the United' State* Com:!:, tJie }»leajding.4- were' re-

el rafted in- accordance with the rule. Tliere is very little

foundation in this case for any claim of laches on the part

of the complainants.

An extensive quotation is also made from the opinion

of the Court in

Xew York City vs. Pine, 186 U. S: 93.

This case is cited as a further authority' in support

of tile contention that Hie* complainants have- lost; their

rights because they ''stood by" while the defendant made

extensive improvements at great expense in a work of

]niblic utility^, or of a quasi pnl)li(' oharacter. The opin-

ion rofers> to a number of cawes in which an injunction

was denied when sought to prevent tiie operation of a

railrx^ad over lands to which the comjjany had. not ac-

<iuired.a strict legal ri^it, it being: either estnblis^lied or

assumed in each case that the owner of the lands knew

of thework of construction while it was in ))rogross and

had taken no ste])s to in-evont it.

The-opinion r-efers i)articularly to the case of

Osborne vs. Railroad Co., 147 U. S. 244,

in which the Court, speaking tiirough Mr. Chief Justice

Fuller, said:
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** Equitable jurisdiction may be invoked in view

of the inadequacy of the legal remedy, where the

injury is destructive, or of a continuous character,

or irreparable in its nature; and the appropriation

of private property to public use, under color of

law, but in fact without authority, is such an in-

vasion of private rights as may be assumed to be

essentially irremediable, if, indeed, relief may not

be awarded ex debito justitiae."

See also

Williamette Iron Works vs. 0. R. and N. Ry. Co.,

37 Pac. 1016.

In an exhaustive note to the case of

Moore vs. Halliday, 99 Am. St. Rep. 724-738,

occurs the following:

*'The repeated, recurrent, or continuous flooding

of land amounts to such a trespass as will warrant

the intervention of a court of equity by injunction to

restrain the continuation of the wrong. There is an

early Maryland decision (Carlisle vs. Stevenson, 3

Md. Ch. 499) which may seem irreconcilable with this

statement; but, so far as it is so, it is misleading;

Lake Erie etc. R. R. Co. vs. Young, 135 Ind. 426, 41

Am. St. Rep. 430, 35 N. E. 177 ; Stone vs. Roscommon
Lumber Co., 59 Mich. 24, 26 N. W. 216; Davis vs.

Frankenlust Township, 118 Mich. 494, 76 N. W. 1045

;

Carlson vs. St. Louis Dam etc. Co., 73 Minn. 128, 72

Am. St. Rep. 610, 75 N. W. 1044; Whitefield vs.

Rogers, 26 Miss. 84, 59 Am. Dec. 244."

In the case of

Whitefield vs. Rogers, 59 Am. Dec. 244,
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al)ovo mentioned, the conclusion of tlio Court was hased

on the following ex])ression in the oi)ini()n :

"The principles fully justify the relief sought in

this case. The inundations occasioned hy the erec-

ti(ni of the dam, the injuries thereby caused to the

com])lainant's lands, and the jieriodical destruction

of his timber did not constitute a single trespass, but

from their nature must have been 'constantly recur-

ring grievances.' Tt would have been imreasonsLble

. and oppressive to force the coin])lainant into a court

of law to redress each repetition of the injury as it

might recur from time to time; and therefore, on the

very principle of 'sup])ressing interminable litiga-

tion', and of 'preventing multiplicity of suits,' courts

of equity alone can give just and aderpiate relief in

such cases."

The manager of the ai)i)ellee company testified that it

is its intention annually to flood the premises of the ap-

pellants. Trans. 32fl

In the Michigan case, in tiie note referred to, a claim

similar to that now preferred was made. Although the

court recognized that "where the complainant was cog-

nizant of the injury threatened and committed from its

inception" he might be barred of the remedy of injunc-

tion, the claim was disregarded because it appeared that

the complainant began his ])roceedings as soon as he

learned he was being injiiicd, or about to be injured.

In the case of

Morrow vs. St. Anthony Falls Water Power Co.,

2 N. W. 842,
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referred to in the opinion in the ease of

Carlson vs. St. Louis Dam etc. Co., 75 N. W. 1044,

also mentioned in the note, it was maintained that the

complainant had "stood by". As though written for this

case, the Court said:

"We can see no elements of estoppel in the case.

The defendant has acted with full knowledge of all

the facts, and, as must be presumed, Imowing the law

controlling the rights of the parties. If it has mis-

taken its rights, there is nothing in the case^to show
that it was led into such mistake by the plaintiffs."

The conclusion reached l)y the Court ought not to be

disturbed.

Respectfully sulmiitted.

T. J. WALSH,

(^ouase! for Appellants.


